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MEMORANDUM BY THE HIGH COMMISSIONER
ON_CERTAIN PROBLEMS RELATING TO THE
ELIGIBILITY OF REFUGEAS

Under Resolution 428 (V) which established the Office of the United
Nations High Comaissioner for Refugees, ithe General Assembly stipulated that
the High Commissioner should "assvme the functlon of vroviding internmational
prqtection, under the euspices of the United Nations, to refugeeé who fall
within the gcope of the present Statute and of seeking permanent solutions
for the problem of refugees by assisting Governments and, subject to ths
approval of the Govermments concerned, private organizations, to facilitate
the voluntary repatriation of such refugees, or their assimilation within

new natlional communities!,

The actual text of the Statute and the provisions preceding it bring
out clearly one of the fundamental principles of international protection,
namely that the work of the High Commissioner should be carried out at all
times in close collaboration with Governmeuts, and frequently through them,
In adopting Rescolution 428 (V), the General Assembly did not establish an
authority to take the place of the authority of States in the field bf
refugee policy. Nevertheless, the States concerined did recoghize the High
Commissionerts right tc act and mediate on behalf of refugees. Théy accepted
his good offices and they undertock to assist him in his work to enter into
agreements and to take measures designed to ensure for refugees the fullest

possible enjoyment of human rights ond fndorental. frecdoms,

The High Commissioner has thought fit to consider, in the light of the

provisions mentioned in paragraph 1, what his precise function should be in



determining the refugee‘status of individual applicants (cligibility),
Certain provisions in the Statute and in the United Nations‘Conéenﬁion
relating to the status of refugees adopted in Geneva on 28 July 1951,
appeared to give sorie indications on this subject, On the one hand, )
Article 6 of the Statute states that "the competence of the High Commlssloner
shall extend to ... any person', on the other hand, Article 2 provxdea that ¢
the work of the High‘CbmmiSSioner "shall belate’as a rule to groups and
categories of refugees", Finally, in Article 8 b of the Statute, it is laid
down that the High Commigsioner shall provide for the protection of refugees
"by promotlng through special agreements with Govermaents the execution of

any nieasuras calculated to inprove the situation of refugees and to reduce

_6he'numbefs'requiring protecticn", Furthernore; the Convention relating to

. tﬁé”étaﬁﬁs 6f:Rafﬁgees contains in Artiecle 1 the words lti;)r the purposes of

“he

3s

 tﬁe‘preéent Convention the term "refugee" shall apply to any person who ..,"

. In the light of these provisions, and the pracﬁical problens which have
arissn, the High Comissioner has attompted to formulate his policy in the
qneétidn of eligibility determination. He roalizes. that he will not encounter

the sane difficulties as the International Refugeo Organization, and in

‘consequence he does not intend to set up special adninistrative nachinery to

determine eligibility, The I,R.0. had to operate under a system of defini-

tions which contained a series of exclusion clauses. Moreover, it was

ESSentially an international body whose purpose was to provide services such

‘as care and naintenance, repatriation and resettlement. In view of ‘the

considerébie‘cbst‘incurred on behalf of each refugec within its mandate it
Was.neceésary‘for the I.R.0, to determine the eligibility of each individual
applicant. ' '

In accordance with the terms of Article 8 b of his utatute, interested
chernnents are at liberty to seek the co-operation of the High Cemnisaionar,
in an agreement which would define the part;cuTar services which they nay wish

to entrust to his 0ff1ce~




T

8.

9e

.The High Commissioner points out that the current practice varies from
one State to another, especiaiiy'in connection with the determination of
eligibility, whether for the purposec of regularization of sojourn of a
refugee in the territory of the State concerned, or for the purpose of
issuing a travel document or other documentation which may be required by
refugeed, Certain Governments have sought the co~operation of the
responsible international authority, while other Governments have not

considercd this to be neceszary,

One Governnent has already requested the High Commissioner to assumse
the task of detemiining the eligibility of refugees within its territory,

It is not imposéible that other Govecrmients will make the same request,

During the past few months, the High Commissioner was faced with a
situation in which the deternination of eligibility seemed the only
effective means of iliiplementing international protection., He was advised
that the expulsion was imminent of certain refugces within his mandate who
were not in possession of velid national passports, Under these circum- -
stances the High Cormissioner proposed to the Government concerned that he
should deliver eligibility certificates to the persoﬁs undsr his protection.
The Governnent, which did not desire to conclude a formal agreenent, |
approved this procedure, which enabled the rsfugess who were éertified to
be'within the High Commissioner's mandate to escape the risk of irmediate

expulsion,

In the first of the cases mentioned above, the Government took the
initiative in requesting that the function of eligibility determination
should be assumed by the High Commissioner on a permancnt basis, In the
second instance, the initiative was taken by the High Conmiissioner, but it
was made possible by the fact that the Governwent concerned undertook to
give more favourable treatment to the persons who were certified to be
within the mandate than to those who were not, The deermination of
eligivility carried out directly by an international autherity net a

specific need. In the opinion of the High Comuissioner; this procedure
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should be regarded as an exceptional one.

The different procedures adopted by Governnents in the matter of
eligivility determination, and the urgent demands of international protection
ney make it necessary for the High Conmissioner to assume definite functfbns
in respect of eligibility determination in speeific situations. In his
opinion, the provision in the Statute of his Office which states that his
work should as a rule be concerned with groups and categories, should not
prevent a working procedure which_ahould be as flexible as possible, taking

Into account the requiruments of individual Governments, and his paramount

- concern to perforn an eflective function of protection. Furthermore, the

High Commissioner considers that the above-mentioned provision should be
considered as a guiding principle for his whole operation rather than as
e hard and fast rule which would exclude any activity connected with

individual cases.

. To sum up, in view oh the one hand of the non-mandatory character of
the provisicn mentioﬁed above, and the spoeific wishes of certain States
on the other hand, of his suthority to coneludc special agreaments to
promote the execution of measures caleulated to improve the situation of
refugees, and in view also of the serious situations which might arise, the
High Cormissioner has reaéhed the conclusion that under his Statute, it is
his duty to assune responsibility for determining eligibility in any .
circumstances which may make this function necessary. Such a necossity
might arise out of the pariodie fepresentations which he might be called
upon to make to Governments, or the request of a Govermuent for collabora-
tion with the High Camissioner, This collaboration mipht have as an
6bject gither the regularization of rcfugees vis-a-vis the competent
authorities, or be conneeted with the issuance of travel documents or othor

documentation required by refugees,

In submitting these considerations to the members of the Advisory
Committee, the High Comalssioner would welcome the opinions and the advice
which the niembers of the Committee may wish to offer,
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