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INTRODUCTION

When discussing border monitoring people usually do not ask about details,
methodologies, practices or other specific information. On the contrary, the first
guestion would usually be: border monitoring — what is that anyway? Monitoring in its
usual meaning has a long tradition with regard to monitoring the conditions in jails,
prisons, detention centres and other facilities where freedom of movement of people
is restricted. In the recent years when asylum and migration issues have been put on
the agenda of the European Union and when the countries started to pay specific
attention to migration management, the monitoring activities, usually performed by
the NGOs (but also by independent state bodies such as Ombudsman'’s offices) have
been extended to places where the authorities come in contact with migrants: the
border. Border monitoring is therefore an organized and sys tematic activity
aimed at observing and documenting the procedures w ith foreigners and
potential asylum seekers at the borders and in all other facilities that are
related with the border (police stations, detention centres for aliens, etc.) .

The reasons why border monitoring is useful for any country are similar as with other
monitoring activities: to ensure access to justice which in case of asylum means
access to asylum procedure (to have the possibility to exercise the right to apply for
asylum), to ensure the respect of migrants’ and potential asylum seekers’ basic
human rights (prevention of torture or inhuman and degrading treatment or
punishment, the right to food, water, clothes, etc.), and to ensure that border
procedures are conducted in accordance with the law. Consequently, the aim and
result of the border monitoring activity is to increase openness of the police (as well
as other state bodies) towards the civil society and to increase the level of trust
between the police and NGOs. Such activities also increase the trust in the rule

of law by those groups that would otherwise be most vulnerable and exposed
to mistreatment: foreigners who do not speak the la nguage, do not know the
legal system and have no social network in the coun try to ask for assistance if
they are in trouble.

The purpose of this manual is to offer all the necessary information to stakeholders
who might take part in border monitoring activities — mostly non-governmental
organizations but also police and other state officials. Chapter 1 of the manual
describes the international legal basis for border monitoring procedures. Chapters 2
and 3 focus on vulnerable groups (children, women and victims of trafficking that
need special attention and treatment within the border and asylum procedures).
Chapter 4 as a key part of the manual elaborates on the methodologies of the border
monitoring mechanisms and answers questions such as how to introduce it, what
conditions must an organization fulfil to be able to carry it out, what rules must it
follow and what exactly it is that needs to be monitored. Chapter 5 describes the on-
going border monitoring mechanism in Slovenia, presents current developments and
challenges, and offers an insight into other border monitoring projects that have been
implemented across Europe. We hope that the manual will be useful for those
who already plan to establish similar mechanisms, a nd that it will encourage
others to undertake such projects.

mag. Neza Kogovsek, LL.M., editor






Chapter I:

INTERNATIONAL PROTECTION AND THE EU
LEGISLATION IN CONTEXT OF BORDER MONITORING

By Vita Habjan






1. Basics on International Protection

1.1. Before the Birth of the United Nations — Inter national Refugee
Organisation

During the aftermath of World War I, when the Russian Revolution and the collapse
of the Ottoman Empire produced mass movements of people in Europe and Asia
Minor, an awareness of the responsibility of the international community — rather than
individual governments or private charitable organisations — to provide refugees with
protection and find solutions to their problems was raised. At that time, under the
League of Nations, refugees were defined as specific groups of people who were
considered to be in danger if they returned to their home countries.

The League’s first action on behalf of refugees took place in 1921, when Fridtjof
Nansen was elected to the position of High Commissioner for Russian Refugees. His
tasks were to define their legal status, to organise their repatriation or “allocation” to
countries able to receive them, and to undertake relief work with an aid of
“philanthropic agencies”. During the years that followed the list of national categories
in need of protection (Turks, Austrian and German Jews, etc.) was extended, and
guestions of identity papers and travel documents, regularisation of their personal
status, access to employment and protection against expulsion arose. A necessity to
extend the mandate of a High Commissioner for Russian Refugees to other
categories of refugees became obvious, so in 1933 a High Commissioner for
Refugees coming from Germany was appointed, following Hitler's rise to power.
From 1938 to 1946, the League of Nations appointed a High Commissioner for
Refugees, amalgamating both bodies. At that time there were also a number of ad
hoc arrangements and conventions adopted relating to specific categories of
refugees.

1.2. Birth of the United Nations — International R  efugee Organisation
(IRO)

At the first session of the General Assembly in 1946, the refugee problem was
included as a priority item on the agenda. The following principles were identified:

» the refugee problem was international in scope and character;

* no refugees or displaced persons who had finally, and in complete freedom,
expressed valid objections to returning to their country of origin should be
compelled to return;

» the future of such refugees and displaced persons should be the concern of
an international body to be established; and

* the main task was to encourage and assist in any way possible their early
return to their countries.

The IRO was created in 1947, as a specialised agency of the United Nations, to deal
with the residual problem of refugees left after World War Il (WWII). It was the first
international agency to deal comprehensively with every aspect of the refugee

! For the purpose of preparation of this chapter, the following documents and amterials have been used: UHCR
Tool Boxes on EU Asylum Matters, UNHCR Guidelines, relating legal documents.



situation: registration, determination of status, repatriation and resettlement. The IRO
also developed basic standards for dealing with large-scale migration, and showed
what could be achieved through a co-ordinated effort within the framework of an
international agency. It also specified certain categories of refugees to be assisted,
but they were no longer consisted exclusively of national groups.

In 1951, the IRO was replaced by the Office of the United Nations High
Commissioner for Refugees (UNHCR).

2. Legal Framework of International Protection

States are responsible for protection of their citizens. If the states are unable or
unwilling to protect the individuals, and they face such severe violations of their basic
human rights and freedoms that they are forced to leave their homes and families in
order to seek protection in other countries, these countries are obliged to accept
them. This responsibility of countries derives from the f ollowing key legal
documents :

2.1. The 1951 Convention Relating to the Status of  Refugees

UNHCR’s mandate is to protect refugees and to introduce sustainable solutions for
their problems. Its activities are based on international law and standards, which also
include the 1948 Universal Declaration of Human Rights, four 1949 Geneva
Conventions on international humanitarian law, as well as several other international
and regional treaties and binding and nonbinding declarations which deal with
refugees’ needs.

The foundations of the international refugee law were set with the 1951 Convention

relating to the Status of Refugees (Geneva Conventi  on). It defines the meaning of
a “refugee” and sets minimal standards for consideration of persons who are entitled
to the refugee status. Because the Convention was drawn up in the aftermath of the
WWII, the term “refugee” focused only on persons outside their countries of origin
due to the events that happened in Europe and outside Europe before January 1,
1951. When in late 1950s and early 1960s new refugee crises arose, the term
required extension in time and geographical dimension of the Convention which
resulted in the 1967 Protocol relating to the Status of Refugees (N ew York
Protocol) drawn up to the Convention.

Article | (A) of the Geneva Convention sets out the definition of a refugee —
INCLUSION CLAUSE:

. Article 1 A(1) concerns “statutory refugees” — persons considered to be
refugees under the provisions of international instruments preceding the
Convention;

. Article 1 A(2) includes the general definition of a refugee, which applies to
any person who:



“...owing to a well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is outside the
country of his nationality and is unable or, owing to such fear, is unwilling to avalil
himself of the protection of that country; or who, not having a nationality and being
outside the country of his former habitual residence (as a result of such events), is
unable or, owing to such fear, is unwilling to return to it.”

The definition sets out four basic criteria to be fulfilled to be granted a refugee status:
o the applicants must be outside his/her country of origin,
0 he/she must have a well-founded fear,
o the fear must relate to persecution, and
o the fear of persecution must be based on one or more of five grounds
(race, religion, nationality, membership of a particular social group, or
political opinion).

EXCLUSION CLAUSES: Exclusion clauses stipulate that the convention shall not
apply to persons who meet the inclusion criteria, but who do not need or deserve
protection. This would apply to persons:
0 receiving protection or assistance from organs or agencies of the United
Nations, other than UNHCR (Article 1D),
o benefiting from the same rights and obligations as nationals of the
country in which he or she has taken residence (Article 1E), or
o who have committed a crime against peace, a war crime, or a crime
against humanity; a serious common law crime prior to admission to the
country of asylum; or an act contrary to the purposes and principles of
the United Nations (Article 1F).

CESSATION CLAUSES: Cessation clauses stipulate that a person shall no longer
be considered as a refugee where, for example, there has been a fundamental
change of political circumstances in the country of origin, enabling the claimant to
take up renewed residence there, or where the claimant has voluntarily re-availed
himself/herself of the protection of the country of origin or a new country.

The exclusion clauses are applied during the refugee status determination (RSD)
procedure, after establishing whether a person is a refugee and should be granted a
refugee status, while the cessation clauses are generally applied after the person has
been recognised as a refugee.

RIGHTS AND OBLIGATIONS UNDER THE CONVENTION :
o0 non-refoulement (Article 33),
expulsion (Article 32),
punishment for illegal entry or presence (Article 31),
exceptional and provisional measures (Articles 8 and 9),
requirement of cooperation of States with UNHCR in the exercise of its
functions and to facilitate the task of supervising the application of the
Convention,
juridical status of refugees,
employment and welfare,
identity and travel documents,
naturalisation, other administrative matters.
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2.2. 1967 Protocol Relating to the Status of Refuge es

The Geneva Convention concerns persons who were refugees because of events
occurring before 1951. The years that followed showed that the movement of
refugees was not a phenomenon that was confined to WWII and its aftermath. New
refugee groups emerged, especially in Africa. It therefore became necessary to make
the Convention applicable in all such new refugee situations. For this purpose, the
1951 dateline was removed by the 1967 Protocol, giving the Convention a truly
universal character.

The Protocol is an independent instrument to which States may accede without
becoming parties to the Convention. States which accede to the Protocol undertake
to apply the provisions of the Convention to refugees who meet the Convention
definition, but without the 1951 dateline.

2.3. Regional Refugee Instruments

> Africa:
- The Organization of African Union’s Convention Governing the Specific
Aspects of Refugee Problems in Africa, adopted in 1969, is important
because it broadened the refugee definition.

» Europe:
Council of Europe:

- Agreement on the Abolition of Visas for Refugees (1959),

- Agreement on the Transfer of Responsibility for Refugees (1980),

- Resolution on Asylum to Persons in Danger of Persecution (1967),

- Recommendation on the Harmonisation of National Procedures Relating
to Asylum (1981),

- Recommendation on the Protection of Persons not Formally Recognised
as Refugees under the 1951 Convention (1984).

European Union:?

- Regulation No. 1408/71 on Social Security of Migrant Workers,

- Dublin Regulation, which lays down criteria for determining which
Member State is responsible for examining an asylum request when the
applicant has passed through one or more Member States of the
Community (2003), which replaced the Dublin Convention (1990),

- Schengen Agreement — abolition of frontier controls between countries of
the Community (1990).

» Latin America:
- Cartagena Declaration (1984).

% Please note that these are only those EU documents that concern border monitoring. In addition to
these there were other EU documents adopted related to asylum law which do not concern border
monitoring, e.g. Procedural directive (2005/85/EC), Directive on Reception Conditions (2003/9/EC),
Qualification Directive (2004/83/EC), Directive on Mass Influx (2001/55/EC) and Family Reunification
Directive (2003/86/EC).
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» Asia:
- Bangkok Principles — the Principles Concerning the Status and
Treatment of Refugees (1966).

3. Basic Principles of International Refugee Law a s set in the
1951 Convention

3.1. Principle of Non-Refoulement

The principle of non-refoulement is a cornerstone of the international system for the
protection of refugees. The principle, as set in Article 33 of the Convention, prohibits
States-Parties to the Geneva Convention from direct  ly or indirectly returning a
refugee to a country where he/she faces a threat to life or freedom. This
principle applies at all times, within, outside and at the border of the national territory
and it applies to recognised refugees as well as to asylum seekers. Therefore,
asylum seekers at the border should be granted admission and access to asylum
procedure in order to avoid possible breach of the principle of non-refoulement.

The rationale behind this principle is that every refugee is, initially, an asylum seeker;
therefore, to protect refugees, asylum seekers must be treated on the assumption
that they may be refugees until their status has been determined. Otherwise, the
principle would not provide effective protection for refugees, because applicants
might be rejected at borders or otherwise returned to persecution on the grounds that
their claim has not been established.

This principle also protects asylum seekers from being “indirectly refouled” — i.e.
being returned to a country from where he/she may further be sent to a place where
his/her life or freedom would be in danger.

3.2. Access to Procedure

A primary consideration is that refugee claimants must be given access to the
refugee status determination procedure (RSD procedure). Access to the RSD
procedure depends upon the decision concerning the claimant's admission to the
territory. States must be careful to ensure that claimants are not summarily rejected
at their borders before their claims have been considered due to the fact that refugee
status is of a declaratory nature (a person does not become a refugee because of
recognition, but is recognised because he/she is a refugee) and due to the fact that
the principle of non-refoulement applies to asylum seekers whose requests for
refugee status have not yet been determined.

3.3. Detention of Asylum Seekers
As a general principle, asylum seekers should not be detained . Of particular

importance is that asylum seekers do not face detention as a punishment for their
illegal entry or presence in the country of asylum, nor restrictions of movement.
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According to the UNHCR Guidelines, the detention of asylum seekers may only be
resorted to if necessary:

o to verify identity,

o0 to determine the elements on which the claim for refugee status or
asylum is based,

0 in cases where asylum seekers have destroyed their travel and/or identity
documents or have used fraudulent documents in order to mislead the
authorities of the State, in which they intend to claim asylum,

0 to protect national security and public order.

Further, detention must be clearly prescribed by national law and all possible
alternatives to detention should be considered before resorting to it pursuant to one
of exceptional grounds.

3.4. Recognition of a Vulnerable Situation of Refug  ee Claimants

Any RSD procedure should recognise that a refugee claimant is normally in a
particularly vulnerable situation due to reasons such as the fact that he/she is in an
alien environment and may experience serious difficulties, technical and
psychological, in submitting his/her case to the authorities of a foreign country,
especially where the application is being made in a foreign language . Refugee
applications should, therefore, be examined within the framework of specially
established procedures by qualified personnel having the necessary knowledge and
experience, and an understanding of an applicant’s particular difficulties and needs.

4.  Procedural Requirements

Certain procedural requirements should be set in order to ensure an efficient and
qualitative RSD procedure. They are the following:

. sufficient knowledge of the competent officials in relevant international
instruments,

. necessary guidance for the applicant,

. a clearly identified authority for examining requests,

. the applicant’s right to a personal interview,

. the information provided by the applicant has to be treated as
confidential,

. contact with the authorities from the applicant’s country of origin is
generally inadvisable,

. special measures in applications for vulnerable groups (women, children,
mentally disturbed, etc),

. necessary facilities and services given to the applicant,

. information and refugee documents for the refugee,

. a right to appeal,

. a right to remain in the country pending a decision by the competent
authority.

12



5.  Basics on the Common European Asylum System

Cooperation of the EU Member States in the field of asylum was a reaction to
implementation of the free movement of persons principle and abolition of internal
frontiers. It was not a result of a desire to enforce an efficient common system for
protection of refugees. On the contrary, the cooperation was concentrated on
protection of internal security, where, because the Member States partially gave up
their sovereignty over the control of free movement of third country citizens, they
strengthened the control of external borders, restricted conditions for entering the
territory (visa policy, police cooperation, cooperation of judicial bodies), with
reinforcing the safe third country regime, concluding readmission agreements, and
accepting measures with aim to harmonise asylum and migration policies of the
Member States.

With the Amsterdam Treaty (1997) the EU has set an ambitious project: to form a so
called “Common European Asylum System”, based on minimal standards. The
process of harmonisation of the European asylum law began in 1985 and reached its
peak in 1997 -1999 with the creation of a so called Area of Freedom, Security and
Justice with the Amsterdam Treaty.

5.1. The Period before the Amsterdam Treaty
The main aims of the 1985 Schengen Agreement were:

o abolition of internal frontiers (aim: freedom of movement);
0 strengthening of the external borders’ control; and
0 cooperation in combating cross-border crime.

A few non-binding resolutions and recommendations on asylum and migration were
adopted at that time.

The Dublin Convention (adopted in 1990, effective from 1997) was adopted,
defining responsibility of the Member States for considering the asylum applications.
In 2003 this convention was replaced by the Dublin Regulation .

With the Maastricht Treaty (1993) the field of asylum, migration and policy towards
third country nationals were listed in the Third Pillar and defined as a matter of
common interest. Nevertheless, intergovernmental cooperation did not bring any
noticeable results: only a few incomplete and non-binding resolutions  were
adopted and the Member States refused to incorporate them into their national
legislations.

In the early 1990s, the number of asylum applications from European countries (the
Balkans, Turkey) as well as non-European countries (Iraq, Afghanistan) in the EU
increased. Because the processing systems of the Member States were put under
pressure they have developed different systems for temporary protection and other
forms of provisional statuses, instead of granting a refugee status to the persons in
need of international protection. At the same time the Member States were faced with
an increasing number of asylum applications which they regarded as “manifestly”
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unfounded, because they were supposedly lodged by economic migrants in search
for better life, or the applications did not contain any reason with a protection
element. National legislation, adopted at that time, reflected the aim to enable speedy
identification and filtering out of unfounded applications. Increase in human
smuggling and trafficking was noticed. It appeared that the networks were well
informed about different asylum procedures and practices in the Member States.
Targeted were those Member States which had:

0 good prospects for accepting asylum applications;
0 easy access to the labour market; and
0 various possibilities for integration.

As a result, a growing demand to harmonise rules and practices between the
Member States appeared.

With the adoption of the Amsterdam Treaty the asylum policy became part of the
First Pillar. In the following 5-year period (1999 — 2004) the Council, in compliance
with the Convention relating to the Status of Refugees, the Protocol and other
international treaties, adopted the following measures, concerning asylum:

determining of a state, responsible for considering asylum applications,
reception conditions,

refugee status criteria,

refugee status determination procedure and withdrawal procedure.

© O OO0

5.2. After the Amsterdam Treaty

Development of the Common European Asylum System demanded the adoption of
binding legislative instruments which could set up common standards and
operative strategies. At the same time common minimal standards were meant to
allow the Member States to keep high level of discretion when implementing their
asylum systems. It was accepted that the subsidiary principle and proportionality
principle should be recognised in the field of asylum and migration: the Community
should act only and when a Member State could not satisfactorily reach aims of
proposed and planned activities.

As a result, most asylum instruments were formed as directives which set common
minimal standards , while the Member States are able to choose the most
appropriate forms and methods for their implementation into national systems.

6. Legal Framework

Important documents which form the EU Acquis on Asylum can be divided into three
categories:

14



» International treaties which are of such importance they should also relate to
asylum:
- The Convention relating to the Status of Refugees (1951);
- The Protocol to the Convention relating to the Status of Refugees (1967);
- The European Convention on Human Rights (1950);

» Instruments adopted before the Maastricht Treaty came to effect:
- The Dublin Convention (1990), replaced by the Dublin Regulation (2003)
etc.;

» Instruments adopted by the Council after the Maastricht Treaty
- Temporary Protection Directive (2001);
- Reception Directive (2003);
- Family Reunification Directive (2003);
- Qualification Directive (2004);
- Procedural Directive (2005).

7.  Border Monitoring and its Legal Basis

7.1. The Dublin Regulation establishing the criteri  a and mechanisms for
determining the Member State responsible for examin ing an
asylum application lodged in one of the Member Stat  es by a third-
country national (2003)

The aim of Dublin Regulation is to set up common criteria to determine the single
Member State which is responsible for examining an asylum application. The criteria
have been identified in order of importance: presence of a family member with a
refugee status; visa or valid residence permit issued by a certain Member State;
irregular crossing of the border of a Member State; and the responsibility for
controlling the entry.

Once determined, the State responsible must apply its national laws and the
provisions of the Convention relating to the Status of Refugees.

7.2. Temporary Protection Directive / The Council D  irective on Minimum
Standards for Giving Temporary Protection (2001)

The Directive is based on solidarity principle (division of burden between the Member
States). Protection is limited in time and a mass influx of displaced persons in
need of protection can be established with the Council’s conclusion. For granting
protection it is not necessary to establish well-founded fear from being persecuted for
each individual. Such protection should not be considered as protection under the
Geneva Convention.

15



7.3. Reception Directive / The Council Directive la  ying down minimum
standards for the reception of asylum seekers (2003 )

The aim is to ensure that asylum seekers enjoy a dignified standard of living and
equal treatment across the EU wherever they arrive. Outlined minimum standards
are both material and procedural (accommodation, health care, education,
employment, legal security).

Article 3: Third country nationals and stateless persons as well as their family
members may make an application for asylum at the border or in the territory of a
Member State as long as they are allowed to remain on the territory as asylum
seekers.

Article 5: Asylum seekers should be informed within a reasonable time not exceeding
15 days of any established benefits and obligations they must comply with. The
information should be provided in writing and in a language that the applicants may
reasonably be supposed to understand.

Article 6: After lodging the application, Member States shall ensure within three days
that the applicant is provided with a document certifying his/her status or testifying
that he/she is allowed to stay in the territory of the Member State while the
application is pending. An exception to the rule may be made during the examination
of an application for asylum made at the border or within the context of a procedure
to decide on the right of the applicant legally to enter the territory.

Article 7: Asylum seekers may move freely within the territory of the host Member
State or within an area assigned to them by that Member State. Member States may
confine an applicant to a particular place when it proves necessary (reasons of public
order, legal reasons), in accordance with their national law.

Article 14: When housing is provided to applicants in kind, it can also take the form of
premises used for the purpose of housing applicants during the examination of an
application for asylum lodged at the border. These material reception conditions shall
be as short as possible, when the asylum seeker is confined to border posts.

7.4. Family Reunification Directive / The Council D irective on the right
to family reunification (2003)

The purpose of the Directive is to determine the conditions for the exercise of the
right to family reunification by third country nationals residing lawfully in the
territory of the Member States.

7.5. Qualification Directive (2004)

This directive provides for a common approach to qualifying conditions for those who
are entitled to either refugee status or subsidiary protection. The text lays down
common guidelines on how to interpret various conce pts surrounding the

refugee definition (notion of “persecution”, “internal flight alternative”, “withdrawal of
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status”, “exclusion from status”, etc.). The Directive also represents an attempt to
harmonise the contents of status through rights and benefits of both refugees and
persons eligible for subsidiary protection.

7.6. Procedural Directive / The Council Directive 0 n minimum standards
on procedures in Member States for granting and wit  hdrawing
refugee status (2005)

The procedural directive sets out minimum standards that the Member States
should respect when conducting asylum procedures. The Preamble of the directive
states that because many asylum applications are made at the border or in a transit
zone or prior to a decision on the entry of the applicant, Member States should be
able to keep existing procedures adapted to the specific situation of these applicants
at the border. Border procedures should mainly apply to those applicants who do not
meet the conditions for entry into the territory of the Member States.

Article 3: The Directive applies to all asylum applications made in the territory,
including at the border or in the transit zones of the Member States.

Article 35 defines border procedures: Procedures on asylum applications lodged at
the border or transit zones may be carried out at such locations, but only in
accordance with the basic principles and guarantees as set by the Directive.

The basic principles and guarantees:

- Access to procedure (to lodge application in person and/or at a
designated place);

- Right to remain in the Member State pending the examination of the
application;

- Requirements for the examination of applications (not excluding
applications from examination solely because they have not been made
as soon as possible, decisions taken after appropriate examination,
precise and up-to-date country of origin information obtained from various
sources, personnel having the knowledge with respect to relevant
standards applicable in the field of asylum and refugee law, translation of
relevant documents);

- Right to legal assistance and representation (at applicants’ costs, in the
event of a negative decision free legal assistance and/or representation
is granted on request);

- Guarantees for unaccompanied minors (representation of a minor,
personal interview must be conducted by a person who has the
knowledge of the special needs of minors, must be informed that the
medical examination to determine their age will be carried out);

- Asylum seekers shall not be held in detention solely because they are
applicants; when in detention, there must be a possibility of speedy
judicial review available;

- The role of UNHCR and organisations working on behalf of the UNHCR
(access to applicants, access to information on individual applications);

- Member States shall not directly disclose to or obtain information from
the alleged actor(s) of persecution.

17



At the border or transit zones procedures may be preserved, in order to decide
whether applicants who have made application at such locations, may enter the
territory. Still, procedures shall be carried out in accordance with the following
principles:

. persons are allowed to remain at the border or transit zones;

. they are immediately informed of their rights and obligations (information
in a language they may reasonably be supposed to understand, acces to
an interpreter when submitting their case, opportunity to communicate
with the UNHCR and other organisations working on their behalf,
notification of the decision by the determining authority given in
reasonable time in a language they understand);

. they have access to the services of an interpreter;

. they are interviewed before the competent authority takes a decision;

. they can consult a legal adviser;

. they have a representative appointed in the case of unaccompanied
minors.

In case permission to enter is refused by a competent authority, the reasons in fact
and in law should be stated.

A decision shall be taken within a reasonable time. When not taken in four weeks, the
applicant shall be granted entry to the territory.

Article 39: The applicants shall have the right to an effective remedy before a court or

tribunal against a decision regarding their application for asylum, including a decision
taken at the border or in the transit zones.
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Chapter II:

BORDER PROCEDURES WITH VULNERABLE GROUPS OF
ASYLUM SEEKERS

By Franci Zlatar
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1. Introduction

This part of the manual describes principles of border procedures with vulnerable
groups of asylum seekers, refugees and migrants, such as elderly, children,
women, survivors of violence, people with physical or mental disabilities and
ethnic minorities . Since women and children are the largest among the groups with
specific protection concerns (they make approximately 80 % of all vulnerable
persons), particular attention will bi paid to this two groups.

The rights and protection concerns of asylum seekers and refugees (including
vulnerable groups) have been explicitly acknowledged in a number of national and
international laws. There is an abundance of sources® to guide humanitarian workers
on how to identify and develop responses to the specific protection concerns related
to gender, age, and ability or health status.

Among these, gender and age are specifically important factors . Specific
protection problems arise within the female asylum seeking population due to
overwork, deprivation, and social exclusion that derive from discrimination by all
actors including humanitarian agencies. Female refugees tend to be overrepresented
in the age category of 60 and over, reflecting a longer life expectancy of women
compared to men. Consequently, the special needs of elderly women are particularly
prominent in countries with ageing refugee populations.

Needs of asylum seeking and refugee children are multi-faceted, depending in large
part on their age. All children have specific protection needs because they are
developing physically and emotionally. All children are at risk of sexual exploitation
and abuse, which can occur within the family and community. Refugee children face
additional protection problems related to the cause and consequences of
displacement. Refugee children separated from their parents or primary caregivers
need immediate attention and protection.

Special protection concerns arise in relation to refugees who are elderly and people
with physical or mental disabilities . Protection and assistance programmes should
take their specific concerns into account as an essential component of the protection
of refugees.

It is of primary importance for ethnic minorities to be able to maintain their mother
tongue and their cultural identity. That is why physical safety, representation and
appropriate opportunities to practise faith or culturally based activities should be
assured.

Access to counselling and specific health-care support is needed for survivors of
violence.

Special attention to members of vulnerable groups of refugees should be paid in
border procedures, taking into account their specific concerns.

® For most important ones in this context look at the chapter “sources’.
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2. Refugee Women

Refugee women have specific protection needs due to their position in societies, as
well as additional protection needs due to their particular vulnerability at each
different stage of their displacement. Their specific protection needs reflect their
gender: they need, for example, protection against manipulation, sexual and
physical abuse and exploitation , and protection against sexual discrimination

in the access to goods and services.

The rights of women are ensured, inter alia, in the following conventions:

- 1951 Convention relating to the status of Refugees (Geneva Convention) and
its 1967 Protocol relating to the Status of Refugees,

- Universal Declaration of Human Rights,

- 1949 Geneva Conventions and the two 1977 Additional Protocols,

- International Covenant on Civil and Political Rights and the International
Covenant on Economic, Social and Cultural Rights,

- Convention on the Elimination of All Forms of Discrimination against Women.

According to the Article 1 of Convention on the Elimination of All Forms of
Discrimination against Women, no distinction, exclusion or restriction should be made
on the basis of sex which has the effect or purpose of impairing or nullifying the
recognition, enjoyment or exercise by women, irrespective of their marital status, on
the basis of equality of men and women, of human rights and fundamental freedoms
in the political, social, cultural, civil or any other field.

Within the female refugee population there are women who are particularly
vulnerable to protection problems, for example, unaccompanied adolescent girls
and women, elderly women and disabled women

2.1. Sexual and Gender-Based Violence

UNHCR and its implementing partners* define gender-based violence as “violence
directed against a person on the basis of gender or sex. It includes acts that inflict
physical, mental or sexual harm or suffering, threats of such acts, coercion and other
deprivations of liberty. [. . .] While women, men, boys and girls may become victims
of gsender-based violence, women and girls are the main victims” (see also Chapter
).

Gender based violence shall be understood to encompass, but not be limited to the
following:

4 Implementing partners or ‘IPs’ are usually hon-governmental organizations carrying out protection
activities in the field in accordance with UNHCR’s mandate.

®> Expanded Definition of Sexual and Gender-Based Violence, based on Articles 1 and 2 of the UN
General Assembly Declaration on the Elimination of Violence against Women (1993) and
Recommendation 19, paragraph 6 of the 11™ Session of the CEDAW Committee; (in Sexual and
Gender-Based Violence against Refugees, Returnees and Internally Displaced Persons; Guidelines
for Prevention and Response. UNHCR, 2003).
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a) Physical, sexual and psychological violence occurring in the family, including
battering, sexual exploitation, sexual abuse of children in the household,
dowry-related violence, marital rape, female genital mutilation and other
traditional practices harmful to women, non-spousal violence and violence
related to exploitation.

b) Physical, sexual and psychological violence occurring within the general
community, including rape, sexual abuse, sexual harassment and intimidation
at work, in educational institutions and elsewhere, trafficking in women and
forced prostitution.

c) Physical, sexual and psychological violence perpetrated or condoned by the
State and state institutions, wherever it occurs.

Sexual and gender-based violence occurs in all classes, cultures, religions, races,
gender and ages. It occurs also during the flight of women in a form of a sexual
attack by bandits, border guards, pirates, or a capture for trafficking by smugglers
and slave traders.

The multi-sectoral approach is the framework upon which the actions to prevent
and respond to sexual and gender-based violence are conducted. It includes the
following:

- Protection : international protection entails taking all necessary steps to
ensure that refugees are adequately protected and can exercise and enjoy
their rights (including efforts to prevent and respond to sexual and gender-
based violence against refugees).

- Refugee Community Action : refugees should be actively engaged in
designing, planning and implementing all activities, including those intended to
prevent and respond to sexual and gender-based violence.

- Co-ordination Function among and between the various actors, such as
refugee community, health, psycho-social, legal/justice and safety & security
institutions.

- Involvement of all Key Actors : there are many other actors (UN
organisations, NGOs, government authorities, local communities) whose
contributions are necessary, but they are not specifically included either in the
refugee group or in the sectoral groups. Their roles and responsibilities need
to be clearly defined.

2.2. Border Procedures with Women °©

For many asylum seekers and refugees, the violent s ituations that cause
women to flee their home countries are only the beg inning . The path of the
refugees may itself present such dangers as rape and abduction. During flight,
refugee women and girls could become victimized by pirates, border guards, army
and resistance units, male refugees, and others with whom they are in contact.

It is important that trained international staff is placed in border areas which
refugee women cross in order to enter countries of asylum as well as in reception

® Main source: Guidelines on the Protection of Refugee Women, UNHCR, (1991).
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centres, refugee camps and settlements. In addition, staff in NGOs and UN agencies
can serve as an important protection arm of UNHCR by identifying problems of
women and, through their very presence, deterring such problems.

In border units and in refugee camps and other places of settlement female
protection officers  should be employed. Refugee women may be reluctant to report
abuses, particularly of a sexual nature, to male staff.

Further, female interpreters should be employed and trained in protection issues
related to women. Border guards, police, military units, NGO staff and others who
come into contact with refugees should be trained on gender-related issues . The
training should include sessions on the rights of refugee women under international
law, the responsibilities that the host country has in protecting these rights, and
specific actions that can be taken to increase the protection of refugee women.

The refuge women should be involved in decisions affecting their security. Among the
decision about which the refugee women should be consulted are:
» identification of particularly risky situations;
* mechanisms to improve the reporting of physical and sexual protection
problems;
» programmes for building upon traditional protection mechanisms that have
proven beneficial and avoid harmful practices;
* improvements of implementation of assistance programmes to ensure greater
safety; and
» programmes for addressing the needs of victims.

Both in detention and refugee centres women should be accommodated in special
guarters. Protection concerns particular to refugee women should be addressed in all
other sectors of refugee programmes, such as health programmes. Special activities
for refugee women, such as self help groups, should be organised.

While interviewed, women face special problems in making their case to the
authorities, particularly when they have had experiences which are difficult and
painful to describe. Persecution of women often takes the form of sexual assault. The
female victim of such sexual torture obviously may be reluctant or find it very difficult
to speak about it, particularly to male interviewer. So, the interviewer should be
female.

The mentioned multi-sectoral approach should be considered in border procedures
with women. Special attention of border guards and other staff placed on border
should be paid to potential victimization of women by sexual and gender-based
violence.

3. Children and Adolescents

According to the Convention on the Rights of the Child (CRC), a child means
“every human being below the age of eighteen years unless under the law applicable
to a child majority is attained earlier” (article 1 of the CRC). This definition may cause
some confusion because it equates a child with “a minor”. A dictionary definition of "a
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child”, on the other hand, is “a person who has not yet reached puberty or sexual
maturity.” A person who is no longer a child but not yet an adult is an adolescent, or a
young man or young woman. The main reason why adolescents are included under
CRC is the fact that although they may have adult bodies and perform many adult
roles, generally speaking they have not fully devel oped in terms of their
emotional maturity and judgment, nor have they achi eved the social status of
adults that comes with life experience (UNHCR, 1994). For these reasons in
refugee situations adolescents do need the special care and assistance given to
them by the CRC. Accordingly, the word child will be used in further text for both “a
child” and “an adolescent’.

Besides the CRC, protection standards for refugee children are defined in national
laws based upon international refugee law, human rights law and international
humanitarian law. The CRC offers the highest standards of protection and assistance
for children of any international instrument. The CRC is also the most widely ratified
international instrument in the history of the world. The CRC has no derogation
clause, which means that it applies at all times to all children with no exception. The
four core principles of the CRC are:

- children should not suffer discrimination (this has obvious implications for
refugee children, who are often considered as a category apart from other
refugees);

- in all actions concerning children the best interest of the child should be a
primary consideration;

- children have the right to participate in decisions that affect them.

It is important to mention that usually more than half of any refugee population are
children. Refuge children are children first and foremost, and as children, they need
special attention. Children are vulnerable as such. They are susceptible to disease,
malnutrition and physical injury. Refugee children are extremely vulnerable. Their
vulnerability has many aspects: legal, emotional, practical. Legally, children who are
asylum seekers, have far fewer rights than indigenous children. Furthermore, they
are often exposed to a range of emotional events, which may include massive loss,
disruption, fear and huge, unexpected changes. At the same time they face practical
difficulties as basic as the lack of housing and welfare rights, difficulties with
schooling and problems with health-care provision. (Woodcock in Dwivedi, 2002:
264, 265).

The 1951 Geneva Convention and the 1967 Protocol set standards that apply to
children in the same way as to adults:

* a child who has a "well-founded fear of being persecuted for reasons of race,
religion, nationality, membership of a particular social group or political
opinion, is outside the country of his nationality and is unable or, owing to such
fear, is unwilling to avail himself of the protection of the country; or who, not
having a nationality and being outside the country of his former habitual
residence as a result of such events, is unable or, owing to such fear, is
unwilling to return to it” is a ‘refugee’;

* a child who holds refugee status cannot be forced to return to the country of
origin (the principle of non-refoulement); and

* no distinction is made between children and adults in social, welfare and legal
rights.
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The article 22 of the Convention sets standards which are of special importance to
children: “The Contracting States shall accord to refugees the same treatment as is
accorded to nationals with respect to elementary education, and treatment at least as
favourable as that given to non refugee aliens in secondary education.”

"Separated children ~ are children under 18 years of age who are outside their
country of origin and separated from parents or their previous legal/cust omary
primary caregiver . Some children are completely alone while others may be living
with extended family members. All such children are separated children and entitled
to international protection under a broad range of international and regional
instruments. Separated children may be seeking asylum because of fear of
persecution and lack of protection due to the human rights violations, armed conflict
or disturbances in their own country. They may be the victims of trafficking for sexual
or other exploitation, or they may have travelled to Europe to escape conditions of
serious deprivation (SCEP, 2004).

3.1. Border Procedures with Children - Introducti on

The following basic principles’ should be borne in mind in all actions concerning
children in border procedures:

1. Bestinterest : The best interest of the child shall be a primary consideration in
all actions concerning children.

2. Non-discrimination : Refugee children are entitled to the same treatment and
rights as national or resident children. They should be treated as children first
and foremost. All considerations of their immigration status should be
secondary.

3. The right to participate : The views and wishes of refugee children should be
sought and taken into account whenever decisions affecting them are being
made. Measures should be put in place to facilitate their participation in line
with their age and maturity.

4. Respect for Cultural Identity : It is important that children are able to maintain
their mother tongue and links with their culture and religion. Care should be
taken not to perpetuate those aspects of cultural traditions that are harmful to
and discriminate against children.

5. Interpretation : In all legal procedures (including border procedure) children
should be provided with suitably trained interpreters who speak their preferred
language.

6. Confidentiality : Care should be taken not to disclose information about a
child which could endanger the child’s family members in her or his home
country. The permission of the children should be sought in a manner
appropriate to their age before sensitive information is disclosed to other
organisations or individuals. Information should not be used for purpose other
than for those for which it is given.

7. Information : Children should be provided with accessible information about
border procedures, services available, and the asylum procedure.

" Separated Children in Europe Programme: Statement of Good Practice (2004), chapter B. First
principles (page 7).
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8. Inter-organisational Co-operation : Organisations, government departments
and professionals involved in providing services to children should co-operate
to ensure that the welfare and rights of children are enhanced and protected.
A holistic approach should be adopted in trying to meet the interconnected
needs of children. In this manner border authorities should co-operate with
NGOs and welfare institutions to ensure the best solutions for children.

9. Staff training : Those working with children should receive appropriate training
on the needs and rights of children. Immigration and border police staff should
receive training in conducting child-friendly interviews.

10. Durability : Decisions that are taken regarding children should take account of,
to the greatest extent possible, the long-term best interest and welfare of the
child.

11.Timeliness : All decisions regarding children should be taken in a timely
fashion taking into account the child’s perception of time.

3.2. Detention and Access to the Territory °

Children seeking protection should never be refused entry or returned at the point
of entry. They should not be subjected to detailed interviews by immigration
authorities at the point of entry. Some children travel on their own as migrants
seeking relief from situations of poverty, deprivation and hardship. Should they come
to the attention of the authorities, child migrants should never be removed from the
country without a thorough assessment of the situation in their country of origin. They
should be entitled to make an asylum application and/or an application for residence.
All separated child migrants should have access to child welfare protection,
education and health services.

Children should never be detained for immigration reasons. This includes detention
at the border, in international zones, detention centres, police cells, prisons or any
other special detention centres for young people. “Fleeing one’s country to escape
persecution is an extremely painful experience. For those detained on arrival in their
country of refuge the experience is all the more traumatic.” (Bracken, Gorst-
Unsworth, 1991:1)

Unfortunately children are sometimes detained or threatened with detention because
of their own or their parents’ illegal entry into a country. According to the CRC,
detention must be used only as a measure of the last resort and for the shortest
needed period of time. If refugee children are detained, they must not be held under
prison-like conditions. Special arrangements must be made for living quarters which
are suitable for children and their families. Families must be kept together at all times
which include their stay in detention as well as being released together. Protection
and assistance should ensure that international standards are complied with
whenever children are in detention. Detention must be in conformity with the State’s
law. A distinction must be made between refugees/asylum seekers and other aliens.
Detention must have a proper legal justification. Detention must never be used to
punish asylum seekers or to deter or scare off other potential asylum seekers. The

® Main sources: Separated Children in Europe Programme: Statement of Good Practice (2004);
Refugee Children: Guidelines on Protection and Care, UNHCR (1994).
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conditions must be humane, which means that the need of refugee children must be
met. Asylum seekers and refugees should never be placed together with common
criminals.

3.3. Identification, Appointment of a Guardian or A dvisor, Registration
and Documentation of Separated Children in Border P rocedures °

At ports of entry immigration authorities should put in place procedures to identify
separated children and to refer such children to the appropriate child welfare
authorities. Where an adult accompanies the children, it will be necessary to
establish the nature of the relationship between the child and the adult. Since many
separated children enter a country without being identified as separated at points of
entry, organisations and professionals should share information in order to identify
separated children and ensure they are given appropriate protection.

As soon as a separated child is identified, an independent guardian or advisor
should be appointed to advise and protect separated children. Regardless of the
legal status of this person (e.g. legal guardian, NGO worker) their responsibilities
should be as follows:
* to ensure that all decisions taken are in the child’s best interests,
* to ensure that a separated child has suitable care, access to accommodation,
education, language support and health care provision,
» to ensure a child has suitable legal representation to deal with her or his
immigration status or asylum claim,
» to consult with and advise the child,
» to contribute to a durable solution in the child’s best interests,
» to provide a link between the child and various organisations who may provide
services to the child,
» to advocate on the child’s behalf where necessary,
» to explore the possibility of family tracing and reunification with the child,
» to help the child keep in touch with his/her family.

The individuals carrying out these responsibilities may be drawn from a range of
specialist backgrounds. However, in order to carry out their role effectively, advisers
or guardians should have relevant childcare expertise and an understanding of the
special and cultural needs of separated children. They should receive training and
professional support, and undergo police reference checks.

In border procedures with separated children it is of a primary importance not to take
any important decision regarding the child situation without the consideration of

her/his views and wishes . The final decision should always be taken with the
presence of a guardian or appropriate welfare authorities. A separated child may be
returned to his/her country of origin or a third country only if the return'® is considered

° Main source: Separated Children in Europe Programme: Statement of Good Practice (2004).

19 Before a separated child can be returned to a country of origin the following should be in place
(Separated Children in Europe Programme: Statement of Good Practice (2004), chapter C. Good
practice (page 31):
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to be in the best interests of the child. All other considerations such as combating
illegal immigration should be secondary.

Registration and documentation are essential to protect the long-term interests of
separated children. This should be carried out by a “twin-track” interview
procedure : Immigration and border police officers should limit their interviews to
gathering basic information about the child’s identity. Interviews by immigration
authorities should always be carried out in the presence of a legal counsellor, a
guardian or other mandated person.

A complete social history should be recorded by the competent child welfare authority
or other designated organisation with care duties towards children. All those
interviewing separated children should have appropriate training and expertise in
interviewing separated children.

3.4. Determining Age in Border Procedures **

It is often necessary for border authorities to determine the age of a young person
who is entering the country. States face practical problems in determining age. A
refugee’s birth might never have been registered, or identity documents never issued.
Identity papers are sometimes lost, forged, or destroyed. Even when the papers are
in order, authorities might question their validity.

When the identity documents are not relied on to establish the age, the authorities
usually base age assessment on physical appearance of a child. However, age-
assessment should take into account physical, developmental, psychological and

cultural factors . Sometimes “scientific procedures” are used, such as dental or
wrist bone x-rays . If an age assessment in border procedures is thought to be
necessary, independent professionals with appropriate expertise and familiarity with
the child’s ethnic or cultural background should carry it out. Examinations should

- careful assessment is made whether it is safe to return the child to his or her home country,
taking into consideration risks of persecution, of being involved in armed conflicts, of violence
and abuse, and of being exploited;

- the child’s caretaker and guardian/advisor in the host country agree it is in the child’s best
interests to return;

- acareful assessment is made of the family situation in the home country,

- a careful assessment is made of the access to food, housing, health care, education,
vocational training and employment opportunities in the home country,

- the investigations should be carried out by a professional and independent organisation and
should be objective, non-political and take into consideration the best interests of the child in
each case,

- the child's parents, relatives or other adult caretaker agree to provide immediate and long-
term care upon the child’s arrival in the country of origin,

- the child is fully informed and consulted at all stages and is provided with appropriate
counselling and support,

- prior to the return contact between the child and his or her family is facilitated,

- during the return the child is properly accompanied.

' Main sources: Separated Children in Europe Programme: Statement of Good Practice (2004);
Refugee Children: Guidelines on Protection and Care, UNHCR (1994).
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never be forced or culturally inappropriate. Particular care should be taken to ensure
they are gender appropriate.

In case of doubt there should be a presumption that someone claiming to be less
than 18 years of age, will provisionally be treated as such. It is important to note that
age assessment is not an exact science and a considerable margin of error is
present. In making an age determination children should be given the benefit of the
doubt .

3.5. Interim Care and Durable Solutions *2

It is important to mention again the principle of durability stating that all decisions
taken regarding children should take account of, to the greatest extent possible, the
long-term best interest and welfare of the child . In such a manner all decisions
regarding a child in border procedures should have a durable or long term character.

Children, specially separated children are entitled to special care and protection
They should be found suitable care placements as soon as possible after arrival and
identification. Care authorities should conduct careful assessment of their needs and
any changes in care arrangements should be kept to a minimum. Regular reviews of
care arrangements should be carried out. Where children live with relatives, these
relatives should be assessed for their ability to provide suitable care and undergo
police checks. Children over 16 years of age should not be treated as “de facto”
adults and placed on their own, without adult support, in hostel or reception centre
settings.

Whether they are placed in foster care or in residential settings children should be
cared for by suitable professionals who understand their cultural, linguistic and
religious needs and who have an understanding of those issues that affect migrant
children. Those working with children should be aware that children are entitled to
privacy and to maintain a confidential relationship with their guardian and/or legal
representative and any other advocate.

Care workers should help a child develop links with their ethnic community whenever
possible.

Child victims of trafficking  should not be held in immigration detention in order to
protect them from traffickers. Alternative secure measures such as safe houses
should be developed in conjunction with child welfare authorities. In order to establish
these safeguards, care workers in reception centres and residential homes need to
be made aware of the problem of trafficking of children for the purpose of prostitution
or other forms of exploitation. For more information on the victims of trafficking please
see the following chapter.

2 Main sources: Separated Children in Europe Programme: Statement of Good Practice (2004);
Guidelines on Policies and Procedures in Dealing with Unaccompanied Children Seeking Asylum,
UNHCR (1007).
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Children should have access to health care on an equal basis with children who are
nationals of the host country. They should also have access to the same statutory
education. In order to preserve their cultural identity children should have access to
mother tongue teaching. Vocational and professional training should be available to
children (adolescents). It is important to mention that in fact, no matter how
temporary their stay, children (and also families) are absolutely entitled to
education, health services and social services when there is a statutorily defined
need — in practice this qualifies them to the same rights as the indigenous population.
(Woodcock in Dwivedi, 2002: 268)

In principle there are three modes of durable solutions for migrant children:

» remaining and integration in host country;
» family tracing and reunion (in cases of separated children); and
» returning to the country of origin.

A child may be allowed to remain in a host country if the following conditions apply:

* she/he is recognised as a refugee, as a person in need of protection or
granted asylum;

» she/he receives a de facto status or is granted permission to remain on the
territory of the host country for humanitarian reasons;

» she/he is a victim of trafficking and it is not safe to return to her/his country of
origin,

* itis clearly in the child’s best interests to remain in the host country.

As soon as the child has been recognised a refuge status or permitted to stay on the
basis of other reasons, long-term placement in a community  should be arranged.
To facilitate the integration of the child into the host country a structured orientation
programme in which the child is given a thorough explanation of his/her legal status
and a brief introduction to the host culture should be provided. The information
should be adapted to the age of the child. It is generally desirable that separated
children under 15/16 years age are cared for in a foster family from their own culture.
Older children may prefer to be/do well in a small group home environment. This
environment should be staffed by properly trained care workers aware of the
separated children’s cultural needs. Separated children who have reached the age of
majority should be offered support via an “afrer-care” programme, to assist their
transition to living independently. The rights of the separated children to education
and training, health care, language support and employment should continue on the
same basis as available to national children and according to national laws.
Separated children who are found to be stateless, should be assisted to acquire
nationality.

Family reunion is the first priority and it is essential that separated children are
assisted in locating and communicating with their family members. All attempts
should be made to reunite the child with his/her family or other person to whom the
child is close, when the best interest of the child would be met by such reunion.
Tracing child’s parents and family needs to be undertaken as soon as possible, but
this should only be done if it does not endanger the child or members of the child’s
family in the country of origin. Tracing should be undertaken only on a confidential

31



basis. States and other organisations undertaking tracing should co-operate with UN
agencies, the International Committee of the Red Cross Central Tracing Agency and
International Social Services.

Separated children seeking asylum or otherwise present in one of the European
states sometimes have family members in another European state. European states
should positively and proactively facilitate family reunion for the child in the state
where the child’s best interests will be met.

For the issue of returning to the country of origin see the section Identification,
Appointment of a Guardian or Advisor and Registration and Documentation of
Separated Children in Border Procedures.

4. Conclusion

In border procedures special attention should be paid to members of vulnerable
groups of refugees, taking into account their specific concerns . What is common for
all border procedures with vulnerable individuals is the following:

* border guards, police, military units, NGO staff and others who come in
contact with vulnerable refugees should be trained on their specific concerns;

* multi-sectoral approach should be considered involving different actors:
NGOs, social services, international organizations;

» cultural identity of vulnerable refugees should be respected,;

* vulnerable refugees should be provided with suitably trained interpreters;

* vulnerable refugees should be entitled to make an asylum application and/or
an application for residence;

* vulnerable refugees should have access to social and health services.
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Chapter IlI:

VICTIMS OF TRAFFICKING — HOW TO RECOGNIZE THEM?

By KatjuSa Kodele Kos
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1. Introduction

Efforts to provide information and assistance to potential victims of human trafficking
have generally been exercised either in countries of origin or in destination countries.
In such circumstances most information campaigns have traditionally been designed
to target broadly defined audiences in the hope that “the message” will eventually
reach those who really need it.

It is an established fact that national asylum procedures represent a migration
channel that is vulnerable to exploitation by human traffickers as a conduit for
the transport of “human cargo” to destination countries. This is particularly the case in
CE/EE/SEE countries with nascent asylum systems through which, for various
reasons, significant numbers of asylum seekers “transit” for short periods of time on
their way to Western European destinations. National asylum authorities, UNHCR
and non-governmental organizations concerned with asylum in such countries, by
virtue of their ready access to asylum—seeker reception facilities, are exceptionally
well positioned to more accurately target a group of persons with information and
assistance who are at a relatively greater risk of falling prey to human traffickers than
the broad groups targeted in most traditional information and assistance campaigns.

Every country should provide formalised mechanisms which will provide information
to those asylum-seekers most at risk of falling prey to human traffickers and to assist
and protect victims of human trafficking as well as sex and gender based violence
(SGBYV) identified within the asylum procedures. The sooner the information reaches
potential victims the better and for this reason providing information and adequate
treatment of potential victims at the first contact with the state authorities in the
country is essential. Since the first contact usually takes place at the borders or other
premises where illegal migrants and potential asylum seekers are kept, information
and appropriate treatment can already be provided through border monitoring
activities.

Key elements of such treatment may include:

e Systematic provision of one-on-one information sessions with a
specialised NGO staff member for all female and sep arated children
asylum-seekers about trafficking in human beings;

» Systematic provision of a brochure or a leaflet to all female and separated
children asylum-seekers which augments the verbal information session with
vital written information to raise awareness and assist in the process of self-
identification of potential victims, as well as to advise victims where they can
access assistance in the host country and in destination countries in Europe;

* Ensuring that all victims of human trafficking identified in asylum procedures
who wish to do so, can access specialised assistance and protection (safe
houses, specialised counselling etc.);

* Ensuring that all victims of human trafficking identified in a country (within or
outside of the asylum procedures) have systematic access, where
appropriate, to national asylum procedures ;

» Striving to ensure that asylum-seekers who leave the country  and later find
themselves in a victim situation in another European country can access
information and assistance by contacting one of the organisations listed in
the brochure or leaflet.
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In general, the question how to recognize victims of trafficking is difficult to
answer and has been many times examined by people who work with victims of
trafficking for over 15 years. To gain at least some insight into the answer, we have to
understand that trafficking in human beings is a complex matter and that persons
who are, or could become victims of trafficking should be observed from many
different perspectives.

Still, who are they? Perhaps it is easier to recognize them if we understand the
elements that constitute trafficking in human beings as defined by criminal law.

Forms of exploitation , taken by trafficking in persons according to the Protocol for
Prevention, Suppression and Punishment of Trafficking in Persons, especially
Women and Children, supplementing the United Nations Convention against
Translational Organised Crime, are:

» exploitation for the purpose of prostitution of another person (commercial

sexual exploitation) and other forms of sexual exploitation;

» forced labour or services;

» slavery, servitude and other practices similar to slavery; and

» removal of organs for the purpose of illegal transplants.

It has been observed that approximately 2,5 million men, women and children are
victims of trafficking at any point in time , and that at the very least one third of
these are trafficked for economic purposes other than sexual exploitation: twenty-one
percent for construction and thirteen percent for agriculture. The remaining victims
(forty-three percent) had experienced coercion in sectors including domestic service
and care work, small manufacturing, restaurants and catering, and food processing,
among others. This picture may change from region to region, but forced labour
occurs predominantly in sectors with a high degree of informal labour relations and
lengthy subcontracting chains. The lack of information on job offers abroad and the
dependence of migrants on private intermediaries are major factors behind forced
labour. “Successful migrants” rely more often on trustworthy social connections or
legal channels, whereas the majority of forced labour victims have fallen prey to
unscrupulous intermediaries who exploit the lack of awareness among prospective
migrants. Restricted access to legal migration channels has itself contributed to the
growth of the private recruitment business, which sometimes operates at the
borderline of human trafficking.

Nationals of the wealthier countries are understandably reluctant to do the “3D”
(difficult, dirty and dangerous) jobs . But as wealthier countries place more and
more barriers in the way of lawful and regular migration, criminal elements sense the
opportunity to reap large profits. Some intermediaries charge huge sums for moving
aspiring migrants unlawfully across borders and others use a range of coercive and
deceptive practices to extract further profits in the place of destination.

In short, human trafficking represents an opportunistic respo nse to the
tensions between the economic necessity of migratin g, and the politically
motivated restrictions on doing so . In practice, the distinction between human
smuggling and trafficking can be blurred. Indeed, many of those who end up in
situations of forced labour have migrated of their own volition and became victims of
forced labour on their way to or at their destination. (ILO research, 2003)
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2.  Who can become a Victim of Trafficking in Human Beings?

The answers are:

* Anyone from age 14 to 18. Moving from primary to secondary school, they
lack experience and knowledge, they desire freedom offered by a more
independent life than in primary school and are therefore exposed to
potentially being deceived and forced into prostitution by a third person. This
target group also includes secondary school students.

* Anyone who left home after being promised a well paid work without having to
possess any kind of special knowledge or experience.

> "We offer well paid work abroad. Proficiency in foreign
language not required."

* Anyone who went on a trip abroad being invited by a person who then abused
that trust, infatuation or naivety.

> "... |l ran away from home. We went to Amsterdam. We made
love for the first time. | was very much in love. Next morning |
woke up alone. | thought he just left the room for a moment.
Someone knocked on the door. | opened up and saw two
people | didn't know. They stepped into the room and told me
he had sold me for 1000 EUR and that | now belong to them.
| was hoping | was only dreaming and will wake up. | wasn't
dreaming. Still, | didn't wake up for four years, when 1 finally
broke free from the violence.”

* Anyone who went to a concert or a party accompanied by an unknown person.

» “Straight after our establishment [Association Kljuc¢] in 2000,
we successfully completed our first case of searching for two
juvenile Slovenian citizens in the beginning of 2002. They
were located in the Netherlands and were definitely on the
way to become victims of trafficking in human beings. The
search ended only after 11 hours after the girls’ parents
asked us for help in the search for their missing children. We
helped Interpol with some data and were in direct contact
with the Dutch Police who of course found the girls.”

* Anyone who chatted with an unknown person through a web chat.
» »Chatting on the Internet has always been very exciting

especially with people from other countries. It was a
wonderful feeling when an older guy was interested in me
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and even came to visit me from more than 100 km away and
he brought me many gifts.”

* Anyone who has had an experience of abuse in his/her childhood.

» "... my father was always touching me, caressing me and
kissing me. He was kissing me everywhere. Over my entire
body. To me that was normal behaviour until | discovered that
fathers of my friends didn't do that. | didn't speak about it until
| was fourteen. Then | lost my father. He left my mother and
me and then my mother left me as well. | was left alone.
There was no one left to caress and kiss me. | moved from a
foster home into an orphanage. In the orphanage | have a lot
of friends who caress and kiss me. Then they take me out for
a juice."

* Any child whose relatives made money with so that the family could survive for
a whole month.

» "l come from Ghana. My parents sold me for two cows. At
home | have four brothers and four sisters who need to be
fed."

* Any asylum seeker because it is an established fact that national asylum
procedures represent a migration channel that is vulnerable to exploitation by
human traffickers as they try to transport their victims as »human cargo« to
destination countries.

* The next types of persons who are more likely to become victims of trafficking
are members of the so called marginalized groups:
- Roma,;
- people with special needs due to mental health problems or physical
handicap;
- people addicted to illegal drugs, since criminal organisations involved in
trafficking are usually also involved in drug trade.

* Persons who find themselves in war zones and areas affected by natural
disasters are a particularly vulnerable group. In the chaos resulting from such
events, lost and orphaned children as well as single women who lost their
housing are especially exposed.
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3.

Intensive feelings of victims of trafficking of human beings

Regardless of who they are, where they come from and in what way they are being
exploited, all victims of trafficking of human beings feel the following:

Betrayal

- by her/his family;

- by those who got her/him into trafficking;
- by the government and society;

- by God.

Lack of Trust
- in her/his abilities to cope;
- in the good will of others.

Helplessness and Despair
- because she/he has lost control of her/his life and will never be able to
get out of the situation in which she/he is in.

Shock
- a feeling of stiffness and lack of emotions, inability to cry and feel pain.

Doubts
- “Is this really happening?” “Why is it happening to me?”

Disorientation

- disorientation in time and space;
- inability to stay in the same place;
- memory problems;

- inability to estimate the risk.

Fear

- that she/he is in great danger of traffickers finding and punishing her/him;

- that she/he does not have a legal status and she/him can be prosecuted
and punished by the authorities;

- that her/his family will not accept her/him and she/he will be exiled from
the community;

- that no one will believe her/him and understand what she/he has gone
through;

- that her/his family is in danger because of her/him;

- that she/he has got some disease, such as AIDS.

Guilt

- that she/he made a mistake and allowed them to deceive her/him;
- that she/he did not meet the expectations of her/his family.
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* Anger
- at her/his self;
- at the traffickers;
- at the pimps;
- at the people she/he asked for help and they did not defend her/him;
- at the authorities;
- at the society;
- even at everyone who did not go through this.

¢« Shame
- that she is dirty and corrupt because she worked as a prostitute;
- that she is bringing shame upon her family;
- that she/he didn’t earn enough money.

They all share one thing: violence in captivity became a constituent part of their lives.
Critical life events often radically change social, family, physical and psychological life
of people. The consequences are often seen and felt for days, months and years.

The most common long term consequence of trauma events such as trafficking in
human beings is posttraumatic stress disturbance . It has many symptoms but not
all are always present. Some are more explicit than the others. It is typical for the
person even after being in a safe environment, to feel severe fear, anxiety, bodily
disturbance and other intensive emotion-driven reactions. Events of trauma are re-
experienced in thoughts, dreams and images. Reliving is triggered by sound, images,
smell, similar circumstances and other stimuli reminding a person of that dreadful
experience. General numbness can appear as well as headaches, disturbance of
sleep and concentration and other disturbances making mental activities very difficult.

4. Expression of Abuse of Power and Control in a Situation of
Trafficking

4.1. Use of Force

The perpetrator threatens and carries out his threats causing confusion and suffering:
. that he will not give her/him papers back;
. that he will return her/him over to the police;
. that he will sell her/him to another more cruel pimp;
. that he will sell her/him to trafficker with human organs;
. that there is nobody to give her/him food and water,
. that they will lock her/him up;
. that he will resort to physical violence or even kill her/him;
. making her/him do illegal things, involving her/him in criminal activities
which make her/him vulnerable regarding the police.
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4.2. Use of Demonstration of Physical Violence

The perpetrator makes the victim feel frightened through different activities, gestures,
appearance by:

smashing of objects and demonstration of rage;

breaking and damaging the victim’s belongings;

beating up and raping other girls in front of her;

threatening her/him with guns and weapons;

creating the impression he is very strong, mighty and in good relations
with the police and the authorities who are on his side.

4.3. Use of Emotional Violence

The perpetrator puts the victim in a subservient position, humiliates her /him by:

making her/him feel bad, dirty, unimportant or as a person who does not
deserve help and kindness;

offending her/him;

making her/him feel stupid and psychologically not sound;

making her/him feel guilty.

4.4. Use Isolation and Control

The perpetrator controls what the victim does and who she meets, who she/he talks
to, where she/he goes by:

restricting her/his movements in the territory where she/he works;
controlling her/his basic physical needs — food, clothes, toilet, hygiene;
being present during her telephone conversations with her/his family in
her/his country or not allowing them to make phone calls at all;

bribing the police;

punishing viciously each attempt at disobedience or freedom;

choosing victims that often do not speak a foreign language.

4.5. Devaluation, Rejection and Victimisation

The perpetrator ignores the violence and its seriousness by:

claiming the violence never happened;

blaming his violence on different circumstances;

alternating gestures of attention and kindness with violence;
accusing the victim of provoking him.
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4.6. Using Families and Children

The perpetrator makes the victim feel guilty and responsible for her/his family and
children in her/his country of origin by:
. threatening that he will tell her/his family that she/he is a prostitute;
. threatening that her/his children and family will be harmed if she/he does
not obey (in some cases these threats are carried out).

4.7. Physical Violence

The perpetrator uses physical violence in order to force the woman in prostitution by:
. subjecting her to gang rape;
. beating her up so that nothing shows (kidneys, feet);
. using various methods leading to deformations and leaving scars for life
are used — burns with a cigarette, branding, cutting with a knife;
" exhausting her completely (by not allowing her to sleep or forcing her to
work all the time).

4.8. Using Economic Violence and Financial Dependen  ce

The perpetrator does not allow the victim to have any money by:

. taking all her/his earnings and give her/him a very small amount;

. persuading her/him she/he must work to pay back her/his debts incurred
for travel and visas;

. deceiving her/him that the lodging and food are much more expensive
than they really are and that her/his money is not enough to cover these
expenses;

. hiding information from her/him about the amount she/he needs to pay
for the above expenses;

. using financial fines and punishments as he finds appropriate without any
rules and thus the money owed by the victim increases considerably and
continuously.

WHEN YOU MEET A VICTIM OF TRAFFICKING, DO NOT ASK Q UESTIONS:

v' Why didn't you escape earlier?

v' What were the things that you received for yourself regardless of the violence
and abuse?

What did you do to make him abuse (hit, kidnap, rape) you?

What could you have done to make the situation less intense?

AN
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5.  Good Practice Principles of Work with Survivors of Trafficking

5.1. Confidentiality

Anonymity and confidentiality are the most important condition in the work with
victims and survivors of trafficking. The stories the victims tell about their lives,
especially those involved in forced prostitution are connected with intensive feelings
of shame. They are worried, and with good reason, that they will be rejected by the
members of the community who do not have any understanding in this matter. The
fear of stigmatization and marginalization is very strong. On the other hand the
female survivors of trafficking have information about the criminal world and this
makes them very vulnerable. Therefore the survivors should be absolutely certain
that everything they share would remain absolutely confidential.

5.2. Safety

Most of the victims who managed to get out of trafficking risked their lives. They lived
in extreme situations. Every day was a struggle for survival. All this destroys the
basic feeling of safety and security needed for normal functioning. The restoration of
these feelings is the first step in the process of their rehabilitation. The procedures
and practices of the service providers should be aiming at guaranteeing the safety of
its clients. In many cases this requires working in cooperation with the police and
other competent institutions.

5.3. Informed Agreement and Choice

In a situation of trafficking the victims are not in control of their life, they have no
choice and are acting under pressure. Resuming their independence is related to the
opportunities for making choices about the future. In order to be able to do this, they
need reliable information and a clear picture about the possibilities open to them. The
team should offer support and partnership for taking important decisions and making
plans for the future rather then advising. The counsellors act with the understanding
that the victims are the most competent persons where their own situation is
concerned and respect and accept all their decisions.

5.4. Empowerment

Life in a situation of trafficking destroys the idea of the person’s own value and self-
confidence. The counsellor dealing with victims should be aiming at restoring the
confidence of the survivors helping them discover their strong points and qualities.
The victims have to be treated with respect and their human dignity should be
recognized. They are regarded as people who have the capacity to survive in
extremely difficult conditions. The objective is to help the survivors believe in their
own abilities and regain control over their lives.
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5.5. Non-Victimising Attitudes

Holding the victims and not the perpetrators responsible is a widely spread
mechanism of explaining violence. Similar victimizing attitudes exist towards the
victims of trafficking as well — the women were looking for it, they were silly and
naive, they knew they were going to work as prostitutes, they were looking for easy
money or they did nothing to escape. The victims of trafficking encounter non-
understanding and victimization in most people who should be helping them.
Therefore they prefer to be silent and keep their suffering secret.

Victims of trafficking do not accept the situation passively. They are constantly trying
to stop the violence and to protect themselves. Their efforts often remain invisible for
the others and even for themselves. Faced with the unpredictable and irrational act of
violence, it is usually best for them to protect themselves very cautiously.

That is why, we rather use for them the word “SURVIVORS” not “VICTIMS”.



Chapter IV:

BORDER MONITORING METHODOLOGIES

By Andreja Mrak and mag. Neza Kogovsek
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1. Introduction

Even though democratic societies are familiar with a number of mechanisms
designed for monitoring the asylum procedure, true democracy can only be
established when effective monitoring is put in place by civil society or the wider
public whose important part consists of non-governmental organisations (NGOS).
The purpose of such monitoring , which requires active inclusion of NGOs into the
monitoring of the asylum proceedings is to form border and asylum procedures
that are consistent with the interests of the socie ty, i.e. procedures that
guarantee the respect of human rights and their eff  ective protection, and
professional implementation of the asylum procedure by way of ensuring
external monitoring. For this purpose, the monitoring must be consistent with
international human rights protection standards and the corresponding national
legislation. Only then can NGOs influence the formulation of appropriate asylum
policies and legislation through professional research, data and practice collection
and development of suitable indicators.

In continuation, we will discuss mechanisms and methodology of NGOs for the
monitoring of the asylum and border procedures as a form of an effective external
control, which prevents various forms of unlawful encroachments on human rights
suffered by asylum seekers during asylum procedures. Respect for the rights of
these people and fulfilling their most basic human needs depend solely on the
personnel in charge and on monitoring of such procedures in which every moment
represents a risk for the violation of human rights, which in border and asylum
procedures can translate into loss of human lives (e.g. if a person is returned to
country where their life is in danger).

Specifically, we shall discuss the monitoring conducted by NGOs in connection with
initial stages of the asylum procedure when acts of state bodies are the least
controlled and asylum seekers are most sensitive. However, this does not mean that
this is the only stage in the asylum procedure during which such monitoring is
necessary. Namely, asylum seekers are people who, due to the failure of
governments to protect human rights and to ensure the basic level of human
existence, decided to leave their home, family, society and country in fear for their
own lives, the lives of their children or loved ones. Correspondingly, the duty of other
countries, which is specified in the international law by the Convention relating to the
Status of Refugees (i.e. the duty to provide them with at least the lowest level of
guaranteed protection), is not fulfilled until the refugee is successfully integrated.

2.  What is monitoring?

Monitoring performed by NGOs in the initial stages of the asylum procedure is an
integral part of the system of asylum seeker’s protection. It is composed of various
activities by NGOs, either in a form of regular visitations or by permanent
presence in the initial stages of the asylum procedure, where the NGOs are in
control of the situation during their conduct. Based on their findings, the NGOs can
write reports and make suggestions or perform other activities aimed at improving the
situation.

47



A handbook titled Human Rights Monitoring defines monitoring as:

“a planned and systematic investigation of a selecte d fragment of social
reality, conducted within the framework of an adopt ed scheme ... and intended
to bring about a change of this reality ~ ."**

Monitoring therefore encompasses two important aspects:
a) regular monitoring of the situation (e.g. regular visitations, (confidential)
interviews with asylum seekers) and data collection;
b) formulation of reports and recommendations for improvements and related
activities aimed at influencing the formulation of appropriate policies and
legislation.

In addition to NGOs as one of the forms of bodies independent of the government,
monitoring can also be performed by various international organisations (UNHCR) or
various official national bodies (internal watchdogs such as Ombudsman’s Office, or
the judiciary). The process provides one of the three degrees of protection of the
rights of asylum seekers:

» adoption of legislation conforming to international standards set forth by
international law specifying suitable standards for the protection of the rights of
asylum seekers;

» effective implementation of such legislation in practice;

* monitoring of the effectiveness of implementation of the legislation in practice.

3.  Why Monitoring?

In the asylum procedure, monitoring ensures effective execution of international
standards and the protection of (human) rights of asylum seekers thereby making
the asylum procedure even more transparent and furt her reducing the
possibility of abuse of the asylum seekers’ rights . Monitoring therefore:

» prevents abuse of the rights of asylum seekers, because the mere fact that
somebody “from the outside” is present in the asylum procedure already
prevents violation of rights;

» provides asylum seekers with direct protection, because it enables immediate
reaction to any detected irregularities;

» also translates into establishing documentation which serves as a basis for the
formation of various proposals or activities aimed at improving the appropriate
asylum policy and legislation;

» provides asylum seekers with support, because it detects their needs and can
consequently inform the personnel in charge and in control of asylum
procedures thereof;

» represents a foundation for a constructive dialogue with everyone in charge
and in control of the asylum policy and legislation.

¥ The definition was provided by Marek Nowicki and Zuzana Sialova, Human Rights Monitoring
manual, Warsaw 2001, at http://www.humanrightshouse.org/assets/1003Monitoring_eng.pdf.
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Border monitoring activities have a double role: on one hand they are of humanitarian
nature, but the sole presence of the NGOs on locations has an effect of control. Daily
presence of a third party on locations decreases the possibility of tensions and
disagreements between (potential) asylum seekers and the authorities.

4.  Fundamental Principles and Standards of Monitori ng

In order for the NGO monitoring to be effective and to fulfil its objectives, it is
necessary that:

* the NGO conducting monitoring be personally, financially and functionally
independent : this means that the personnel, financing and activity of the NGO
must be independent of the state, politics and of the authorities;

* the NGO hold appropriate authorisations and powers for the execution of
monitoring: the right to unrestricted and safe access to asylum seekers, the
right to confidential interviews, the right to information access, the right to
produce reports and recommendations, the right to direct, unrestricted and
uncontrolled communication with the UNHCR;

* the NGO perform monitoring regularly , at any time (even unannounced) and
disposes of experts and trained personnel for that purpose;

» an effective national official body or other appropriate safeguards for the
rights of asylum seekers exist and are only supplemented or adequately
critigued by the monitoring of the NGOs.

At this point it has to be stressed that establishing monitoring by law prevents the
dependence of its existence on the current whims of the authorities . In most
cases international legal acts do not provide for it and NGOs must lobby for and
conclude agreements which may serve as a basis and “permission” to perform
monitoring. In comparison to legal regulation, such agreements are more flexible
since they specify concrete procedures and powers, but they are at the same time
also more liable to rapid changes and the will of the authorities. In lobbying for their
conclusion it is recommended to emphasize that monitoring assists state bodies in
their sensitive matters, because the provision of external control reduces the public
distrust of state actions in asylum procedures. Furthermore, this serves to increase
the country’s reputation at home and abroad (for more information on the agreement
of understanding see below Planning the Monitoring).

The monitoring performed by NGOs in border and asylum procedures cannot replace
official national monitoring bodies (e.g. human rights ombudsman), but can be critical
of them and serve as their effective supplement. In this view, national NGOs are at
an advantage over international (non-governmental) organisations, because it is
much simpler for them to be present on the ground at all times. They are well familiar
with the environment and possess good political, legal and social knowledge of the
national issues. National NGOs therefore develop socially acceptable and suitable
activities and a partnership with other institutions more easily and, consequently, a
good strategy of communication with the authorities, the media and the society as a
whole.
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5.  Subject and Issues of Monitoring

The subject of monitoring consists of those circumstances of which NGOs should be
mindful when performing control of the border and asylum procedure. In the case of
networking where monitoring is executed by multiple NGOs they can divide the area
of control among themselves. It needs to be stressed, however, that circumstances
regarding the treatment and procedure are inseparably interconnected, because the
asylum procedure cannot be fair unless all procedural safeguards are in place.
Disregard for such safeguards can lead to the violation of the right to life. It is
proposed that some or all of the following fields are subject of border monitoring:

5.1. Treatment

5.1.1. Torture and other forms of cruel, inhumane o r degrading treatment and
punishment (prohibited by Article 3 of the European Convention on Human Rights
and monitored by the European Committee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment):

* Is the competent body acting within its legal authority?

 Can the complete identity of the tortured person (or person treated or
punished inhumanely, degradingly) and all surrounding circumstances be
established (who carried out the act, who ordered it, where, when, precise
description of the event, witnesses)

* Was a medical doctor provided and did he or she write a medical report on the
event?

* Who has already been informed of the event and how did they act?

 What are the possibilities for appeal and legal aid? If an appeal has been
lodged, what was the result?

5.1.2. Deprivation of liberty

* What are the safeguards in place for an (il)legal deprivation of liberty and have
they been invoked?

* Are detained asylum seekers detained on legal grounds? Has the detention
order been served to them? Once there is no legal ground for detention, is
their transfer to an open-type accommodation centre timely?

* Is access to asylum seekers deprived of their liberty possible? Is there a
possibility for a confidential interview?

* Does the asylum seeker deprived of liberty have the possibility to contact a
lawyer and the outside world? Does he or she have access to legal aid?

* What are the living conditions in the facilities?

* How are individuals belonging to a vulnerable group treated?
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5.2.

5.3.

Regular and Summary Procedure

Is the asylum seeker permitted entry into the territory of the host country?

Is it provided that the asylum seeker can remain in the territory of the host
country for the duration of the procedure? (e.g. the issue of illegal
deportations)?

Is the asylum seeker given the chance to submit an application for asylum on
time?

Is an asylum seeker entering the host country illegally, punished for an offence
of illegal entry?

Does the asylum seeker have the right to an interpreter and has one been
appropriately provided to him in a timely fashion?

Has the asylum seeker been advised of his rights in a language he or she can
understand?

Does the asylum seeker have a (timely) access to a lawyer of legal aid? Can
he or she choose it on his own? Is it free of charge?

Does the asylum seeker have the right to be heard? What are the rules
regarding the hearing and interrogation of asylum seekers?

Does a competent body decide on the application for asylum (and not a body
that has no competence regarding asylum seekers)? Is an asylum decision
served to the applicant?

Is the asylum procedure conducted in accordance with the asylum legislation?
Does the asylum seeker posses an effective legal remedy against the decision
of the competent body?

Does the asylum seeker have access to non-governmental organisations?
What about access to UNHCR?

Is UNHCR notified about each new arrival of asylum seekers into the host
country?

Does NGO personnel have unhindered access to all asylum seekers at all
stages of the procedure? What about UNHCR?

Is the personnel (interpreters, police officers, inspectors, medical doctors,
social workers) appropriately trained for work with vulnerable groups?

Is special treatment of members of vulnerable groups provided for? What
kind?

Are guardians of minors present at the initiation of the procedure?

Can the asylum seeker reapply for asylum based on changed circumstances?
Is the principle of non-refoulement respected or not? (l.e. are people returned
to countries that do not meet the criteria for a safe third country?)

Protective Measures

Is inspection provided for in the asylum procedure? How?

What are the appellate procedures like (independence, procedural
guarantees, suspensive effect)?

Are disciplinary procedures provided for, when and how (what type of
behaviour is sanctioned, who sanctions it, procedure, possibility to appeal)?
Are remedies provided to ensure responsibility and redress violations?

Are different categories of (potential) asylum seekers separated?

51



5.4.

5.5.

5.6.

Conditions

Which are the main entry points at the green border?

Which are the existing and planned detention centres?

What are the maximum capacities and average monthly occupancies of
accommodation and detention centres?

How frequently are meals served? What is their quality? Are warm meals
served as well? Can food be obtained outside the schedule of official meals?
Are religious convictions and medical diets respected?

What is the accommodation like? Are vulnerable groups accommodated
separately? Are accommodation areas large enough? How are families
accommodated? Can they open the windows by themselves? What is the
lighting of the room like? Are house rules in accordance with the law?

What are the sanitation facilities like? Are there enough of them? Are they
clean? Are they separated?

Are the conditions provided for appropriate personal hygiene? Are appropriate
clothes provided? For vulnerable groups and people with special needs as
well?

Is psycho-social assistance provided? Are the needs of vulnerable groups
taken into account?

What are the living conditions for detained persons in a gender/age
perspective compared to those who are not in detention?

Activities

What options for work do asylum seekers have inside and outside the
facilities? Is the work voluntary or paid?

What religions are represented? Do they have access to religious
representatives and can they carry out religious activities?

What are the possibilities for free movement?

What are the possibilities for recreation, education and outdoor activities?

Health Care

Which health care rights are secured? Do they include assistance by
psychiatrists or psychologists?

How is transmission of transmissible diseases prevented?

Is a medical doctor present at all times and what access to medical services is
provided?

Is appropriate care provided for vulnerable groups and for people with special
needs?

52



5.7. Personnel

» Is sufficient personnel, dealing with asylum seekers, available?

* Is the personnel appropriately trained? Is additional training provided for?
» Is the operation of the personnel adequate? Are they available?

* Are border guards/police officials on duty gender-balanced?

* What are the language abilities of the personnel?

5.8. Capacity Building Activities

* What is the availability of PCs with internet access for the border guards?

* What are the training activities on asylum/migration related issues in a
gender/age perspective underwent by border guards/police officials (subjects,
frequencies, organizers, facilitators)?

 What language training courses for the border guards are attended and
planned?

5.9. Other

« What are the internal rules of detention facilities? Are they accessible to
detainees? Are they gender/age sensitive?

» Is there access available to recorded statistics? Does available data include a
breakdown by gender, age and nationality with respect to unlawful resident
migrants intercepted, including asylum seekers?

* What is the quality of information leaflets on the asylum procedure that are
made available to persons in need of international protection (effective
availability, translation in various languages, gender and age specific, etc.)?

* Are NGO monitoring reports shared with border guards/police department?

Numerous international and regional standards are in place to prevent abuse and
violations of the aforementioned circumstances (see Chapter 1) and monitoring
serves as a tool for their proper implementation.

6.  Monitoring Planning

Before a border monitoring mechanism is established several questions must be
answered by an NGO that will be performing it, in order to find out if a border
monitoring mechanism can be established at all and what methods can be used
considering the existing capacities. For examples of such questions see Appendix 1
(Questionnaire).

Monitoring must be planned . Various ad hoc activities, one time or occasional visits
or missions are not considered monitoring. Initially, there is no need for the
authorities to be engaged in the planning. The NGO ready to perform border
monitoring must first assess its capacity, especially personnel and funds available for
the action. It depends on these elements how often the NGO would be able to visit

53



the locations (for more detailed assessment instructions see below section Basic
Conditions). Further in the process of planning the state or local authorities must be
included and consulted. Since monitoring is implemented on locations under their
authority they must be informed about the action and must be acquainted with the
activities that will be carried out. Some monitoring mechanisms require active
involvement of the authorities (e.g. informing the NGO representatives on duty about
the new arrivals or apprehended persons) and in such cases the mechanism must be
planned jointly with them.

In general, NGOs should have the right to exercise surprise visits at any time and on
any day. If this right is specifically stated in the legislation, then agreeing upon the
schedule between the parties should not be a condition for exercising the monitoring
— it can only be a sign of good cooperation and good faith between the parties. On
the other hand, if the right to carry out surprise visits is not specifically stipulated in
the legislation or if monitoring is to be exercised in areas of confinement (e. g.
detention centres) an agreement on the schedule may be necessary. While surprise
visits are appropriate on locations where (potential) asylum seekers are always
accommodated or detained, they are, however, not at all useful for locations such as
police stations where (potential) asylum seekers are kept for shorter periods of time
after being captured by the local police unit. This way it could easily happen that the
NGO representative would never visit the particular police station where potential
asylum seekers were brought in on that day.

Ideally (as it was already mentioned above), both parties would conclude an
agreement on understanding, defining ground rules and principles of cooperation.
The agreement can be concluded either in a form of a memorandum of
understanding or with an exchange of letters between an NGO and the authorized
officials of the border guards/police department. The memorandum or the letters
should be signed by the authorized representatives of both parties.

The agreement should contain all the provisions necessary for the implementation of
the action. The purpose of the agreement is to define the rules of cooperation and
foresee the problematic areas of possible disagreement. The agreement should
contain at least the following provisions:

* a commitment of the authorities of the country to comply with its international
obligations;

» duration of its validity and modalities for its renewal or cessation;

» provisions on both parties’ roles and responsibilities;

* information on permitted activities;

» determination of the number of NGO accredited staff (and its modalities);

* NGO staff commitment to comply with the security instructions of the border
guards/police officials (and its modalities);

* NGOs’ staff code of conduct (see Appendix Il).

Monitoring must be systematic which means that it must be carried out in
accordance with a certain schedule and on regular basis. Schedule can mean that
visits either take place on certain days of the week or that all locations are visited at
least twice (or three, four or more times) per month. The monitoring must be
exercised on all relevant locations and must include all relevant beneficiaries. The
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implementation of the monitoring must be carried out in accordance with an adopted
scheme (a detailed methodological plan), defining:

e |ocations,
* personnel,
e activities,

* questionnaires and forms to be filled in, and
* reporting duties of the personnel.

It is important that monitoring is exercised in all locations where the beneficiaries
are accommodated or otherwise present . E.g., if all asylum seekers are not
accommodated in accommodation centres and a few of them remain in centres for
foreigners (illegal migrants) even after applying for asylum, then monitoring must be
carried out in the centre for foreigners as well. When it comes to migrants, these
locations are often difficult to determine.

The idea is to monitor the situation of (potential) asylum seekers at the border and at
their first contact with the border guards or state or local authorities. The question is:
What can be considered as a border ? The border in “border monitoring” is not only
a territorial line between two states. It also involves accommodation and detention
premises at the border, police stations, airport transit zones, sea ports, centres for
foreigners, and accommodation centres for asylum seekers. The ideal border
monitoring mechanism would be exercised on all of these locations. However, due to
the lack of capacity of the NGOs, all stated locations would be difficult to manage,
therefore the NGOs would need to focus on only a few of them. Usually, it would be
difficult to set up monitoring on all of the premises of the border guards in larger
countries and countries with long borders.

Selecting the right locations also depends on the national legislation and on
official data on where are the (potential) asylum seekers most frequently captured
and where are they brought after that (if they do or do not express their intention to
apply for asylum). E.g. if there are only a few points on the green border where entry
into the country is physically possible because of the geographical terrain the NGOs
will not need to monitor the facilities along the entire border. Also, if certain routes
across the country are more popular and therefore more frequently used, monitoring
should focus or at least concentrate on them.

There are certain stages of the border procedure that the NGOs can be prohibited
from monitoring (e.g. physical examination). However, all such situations and stages
must be exclusively enumerated in the agreement on cooperation. On no other
occasion can the border guard prevent the NGOs from exercising their activities. The
NGO can be prohibited by the authorities to exercise its activities if it breaches the
agreement.

In order for an NGO to assess its capacity and begin with planning the border

monitoring mechanism, the following steps should be taken and questions answered
(see also Appendix 1: Border Monitoring Questionnaire):
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6.1. Basic Conditions

6.1.1. Establish the profile of the NGO seekingto  begin with monitoring.

* What is its mission, its vision?

* What are its objectives arising from the strategy or operational action plan?
* What methods, procedures and activities is it using to fulfil its objectives?

* What falls within its competence and what are its areas of work?

» Isitindependent? If not, how can it achieve and ensure its independence?

6.1.2. Establish which resources the NGO seeking to begin monitoring has at its
disposal and which ones must it still obtain.

* What is the number of its personnel?
* What are its finances like?
» Is appropriate equipment available and are suitable tools available?
* What knowledge does it possess?
- personnel with legal knowledge,;
- personnel capable of providing counselling (psychological and social);
- personnel familiar with political process and capable of lobbying;
- personnel with excellent communication skills (with asylum seekers,
official personnel, the public, the media);
- personnel capable of fundraising;
- personnel with good knowledge of international procedures, the law and
organisations;
- personnel with knowledge of information technology;
- personnel with good training skills;
- personnel with research and analytical skills;
- personnel with excellent networking skills.

If you establish that one of the above-listed skills or tools necessary for an effective
implementation of monitoring is missing, this has to be remedied. For this purpose
you can:

* hire new personnel;

* engage professionally trained volunteers or members;

* raise funds;

» cooperate with outside (publicly influential and recognized) experts;
» apply the advantages of networking.

The profile of the personnel is important for successful border monitoring. Ideally,
experts with university degree in social, legal, forensic, psychological or medical
studies are most welcome but also require higher financial resources. Students are
an affordable alternative; it is, however, advisable that they are at least in their fourth
year of studies. Regardless of which profile of the personnel is selected to perform
the border monitoring, previous experience in the field of human rights is necessary.
In addition, before they start to perform the activities they need to receive training on
asylum law, border procedures, border monitoring methodology and code of conduct.
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6.1.3. Determine the priorities of the NGO seeking  to begin with monitoring.

* Which categories of asylum seekers with regard to sex, vulnerable groups and
age (e.g. minors, victims of trafficking, women) has it dealt with in the past and
in what way?

* Which activities were carried out most often and best? How (with which tools)?

* What kind of contacts does it have with other NGOs, governmental bodies, the
media and the public?

* What other NGOs are also active in this area? Why, how, to what extent,
where and for whom? |Is there a possibility for complementary
supplementation?

* What is the social-geographical criterion and do any regional problems and
characteristics exist? How can they be used (networking, findings and
solutions by other international (non-governmental) organisations and their
experience)?

6.2. Networking

Networking constitutes an important part of a strategy for effectiveness. This involves
primarily mutual cooperation and establishment of working relationships with other
NGOs, state bodies, various institutions and international organisations indirectly or
directly involved with the border or asylum procedure or asylum seekers.

Cooperation with other organisations can have several forms or levels of intensity

» exchange of information;

* joint action in individual areas;

* complementary action achieved through division of working areas or through
the political/operational support of other organisations;

» coordination of individual areas by defining common objectives and
standpoints; and

e partnership in programmes.

Networking has many positive effects . It:

» reduces the probability of duplication of efforts;

» reduces the probability of duplication of costs;

* reduces the probability of competitiveness in applying for funds by submitting
similar projects which makes up for the lack of resources and skills; and

» improves effectiveness, professionalism, publicity and identity of monitoring.

In networking, it is therefore necessary to establish which national and international
(non-governmental) organisations can, with regard to their profile, resources and
priorities, represent potential partners in the execution of monitoring in asylum
procedures.
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This can be:

7.

YVVV VY

A\

another national non-governmental organisation;

another international non-governmental organisation (e.g. Amnesty
International, Oxfam);

a humanitarian, religious or other non-governmental organisation (e.g. ECRE);
an independent institution (e.g. ombudsman);

a regional organisation (e.g. the Council of Europe, the European Committee
for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment);

an international organisation (e.g. UNICEF, UNHCR).

Monitoring Programme and Execution

In setting up the monitoring programme and its execution, the following must be
provided for:

specify the locations where monitoring will be carried out regularly and

continuously;

establish whether you possess sufficient information on the selected location;

establish whether you possess sufficient information on the local

representatives of the authorities and personnel;

establish whether you possess sufficient information on any potential issues;

specify the target group or individual cases that will be followed constantly;

specify a detailed monitoring plan:

- what type of resources and in what extent are necessary for execution of
monitoring;

- IS training necessary;,

- objective of monitoring;

- mode of execution;

specify the manner of processing information obtained through monitoring;

internal and external reports;

media releases;

setting up a research;

communication with others.

At this point, it is important to realize that only independent monitoring performed in

accordance with high professional standards can provide credible and focused
information, which can serve as high quality and adequate arguments in campaigns
conducted by NGOs or provide assistance to individual asylum seekers. In using
information for this purpose, the most important problems must be highlighted,
solutions must be proposed and the short, medium and long-term time limits must be
set for taking measures depending on the collected information.

In order to ensure its effectiveness, independence and professionalism in the
execution of monitoring, it is necessary to follow a certain code of conduct , including
rules, such as:
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» all asylum seekers and all personnel are treated equally;

* the rules of communication between those who perform monitoring are clear,

» respect is paid to asylum seekers and personnel (e.g. agreements must be
reached with the responsible persons);

* information obtained in individual interviews, visitations and documents is
verified at other state authorities, institutions, non-governmental organisations,
media or the asylum seeker’s family;

» all activities are in line with the law and criminal or unethical activities have to
be avoided;

* no false promises are made;

» conflict of interests should be avoided,;

» safety as a necessary condition of a border monitoring mission should be
promoted;

* persons executing monitoring should be clearly recognizable (wear a tag or a
visible mark and state their identity);

* anindividual asylum seeker may be exposed only with his consent;

» confidentiality should be respected and regulations on personal data
protection observed;

» possibility of access to information of public nature may be used;

* monitoring may mean both inspection of facilities and documents, and
conducting interviews. In some cases it can mean only observing and taking
notes. For more information see appendix 2 (Code of Conduct).

In the process of collecting information  in the scope of performing monitoring, it is
necessary to:

» establish a full identity of the asylum seeker;

* note the time and place of monitoring;

* note the present personnel or relevant employees;

* note a precise description of possible violation, infringement, circumstance,
witnesses and identity of the person who ordered the action;

» establish and note who has already been informed of the event, what were the
asylum seeker’s options for appeal in the case (is it an independent body,
what is the appellate procedure like, does the asylum seeker have all
guarantees at his disposal) and what has already been done or achieved with
regards to this.

8.  Monitoring as a Starting Point for Other Activi  ties

In view of their independence, NGOs can play an important role in monitoring and
influencing the development of asylum policies and law. Their independent position
allows them to inform state bodies of problems in the asylum procedure based on
expertly obtained information and to submit recommendations for dealing with them.
By expert research, data and practice collection and by developing adequate
indicators, a non-governmental organisation can therefore influence the

formulation of adequate asylum policies and legisla tion . A precondition thereto is
good monitoring, which produces relevant and dependable information that serves as

59



the foundation for campaigns by non-governmental organisations and their provision
of appropriate assistance to asylum seekers.

8.1. Assistance to Asylum Seekers

Even though the needs of the asylum seeker always come first, NGOs providing
assistance to asylum seekers must firstly be aware of their (relevant) qualification,
because not all organisations have access to all skills and tools (see “Monitoring
Planning”). It is therefore essential that NGOs do not attempt to do more than they
are capable of or qualified for

Taking into account their resources (knowledge, tools, networking, etc.), NGOs can
provide various types of assistance:

- establishing a help line staffed by trained experts who record and monitor
individual cases;

- provision of psycho-social assistance;

- connection with other victims;

- counselling and care for individual vulnerable groups or people with special
needs;

- direction of asylum seekers to the appropriate institutions, organisations and
authorities;

- provision of basic information on their rights;

- legal counselling in connection with their asylum procedures; and

- legal representation and legal aid.

There are several possibilities that non-governmental organisations choose from for
the purpose of providing legal representation and legal aid:

- use of services rendered by lawyers working for NGOs;
- establishing relations with legal firms.

Such forms of cooperation can be either paid or pro bono. It is essential that these
lawyers possess special knowledge. In such types of cooperation between NGOs
and legal experts a strategy can be formed for the use of judicial proceedings, which
must include clear criteria of setting priorities of urgent (with a good chance of the
individual being subjected to torture or other forms of inhumane treatment if returned
into another country) and strategic cases (lodging group or individual appeals at
international bodies such as the European Court of Human Rights). When an NGO
takes on a case, be it in cooperation with external lawyers or not, it is important that
the case is followed by this NGO until the final de  cision is issued . Only this way
can appropriate legal aid be provided, which can enable management and monitoring
of the case from the national all the way to the international judicial bodies.
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8.2. Campaign

A campaign is a sequence of events and actions strategically organised and planned
with regard to available information and resources, whose purpose is to achieve
effective pursuit of objectives and changes also in the development of asylum
policies and legislation.

The fundamental principles  of an effective campaign are:

- resources and actions focused on a clear objective based on accurate and
reliable information obtained through monitoring;

- clarity of communicating objectives and actions related thereto;

- credibility arising from reliable and accurate information;

- relevance of offered solutions;

- agood campaign plan, including time schedule (see “Monitoring Planning”);

- dedication.

Campaign techniques represent an interconnected and organised complex of
various activities designed for an effective fulfilment of the campaign’s objectives:

- research (general, case studies);

- raising awareness, training, education;
- lobbying;

- symbolic events;

- media and publicity;

- cooperation and networking;

- resource collection.
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Appendix 1:

BORDER MONITORING QUESTIONNAIRE

This questionnaire should be answered in detail by any NGO that wishes to engage
in border monitoring.

GENEVA CONVENTION & NATIONAL ASYLUM LEGISLATION

1. Is your country a signatory of th